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I. INTRODUCTION 

This case involves revocation of a vested land-use 

approval – the most extreme and harsh remedy available in land 

use law. There are very few cases in Washington discussing or 

analyzing standards or requirements for revocation, and no case, 

like this one, where approval was revoked for abandonment 

where the owners were actively pursuing the project.  

The proposed project – Park Junction Mt. Rainer Resort – 

has been controversial and was the subject of earlier unsuccessful 

appeals. Project opponents pushed hard to thwart the original 

project approval, and they actively challenge the project today.  

In December of 2020, the County revoked the owner’s 

conditional use permit (CUP), ostensibly because the owner 

narrowly missed an arbitrary “milestone” deadline during the 

height of the Covid-19 pandemic. The slight pandemic delay 

caused absolutely no harm to the environment, the County, the 

public, or the party opponents. Only the owner was harmed. 
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Pierce County sought, and the Hearing Examiner 

approved, revocation based on a technicality that caused no 

harm. Neither the County nor the Examiner even considered an 

alternate, less harsh remedy, though others existed. 

Many cities and counties in the state have similar codes 

allowing revocation of vested land-use approvals, so this case has 

broad public significance. The decision of the Court of Appeals 

below opens the door to revocation even in cases where there is 

no environmental harm. Without standards or safeguards, 

revocation could be leveled at any number of projects facing 

local opposition. It could become a strategic tool of project 

opponents, as it was used here – a “next step” following the last 

unsuccessful appeal. It could also be used by Cities or Counties, 

as it was here, as a “first resort” rather than “last resort” when a 

deadline is missed.  

This case also presents an issue of substantial public 

interest because it involves the inconsistent application of an 

emergency ordinance by a local jurisdiction during a public 
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health crisis. While the public health emergency of Covid-19 

may have largely subsided, it certainly affected this case. But-for 

scheduling problems and illness associated with the pandemic, 

the milestone deadline would likely have been met and 

revocation avoided. Based on special emergency authority, the 

County offered extensions to virtually all other applicants up 

against a permitting deadline, but it did not offer one here. 

Instead, Park Junction was the only applicant to have its permit 

revoked by Pierce County during the pandemic.  

It is inevitable that future health or other emergencies will 

occur and similar issues will arise in land use where deadlines 

are prevalent. Consistent application of emergency rules is 

required.  

For the reasons discussed above and below, the Court 

should grant this petition for review under RAP 13.4(b)(4). 

II. IDENTITY OF PETITIONER  

The petitioner is Park Junction, LLC. 



 4 [4873-6820-6179] 

III. CITATION TO COURT OF APPEALS 
DECISION 

 
Park Junction seeks review of the Opinion of the Court of 

Appeals, Division II filed on April 25, 2023 (Opinion). A copy 

of the Opinion is attached as Appendix A. 

IV. ISSUES 

1. The Examiner’s revocation was based in part on his 

conclusion that Park Junction effectively abandoned its project 

approval. Is this reversable error under the Land Use Petition Act 

(LUPA) where (a) the Examiner expressly found in 2019 that 

Park Junction had not abandoned the project, (b) since that date, 

Park Junction performed substantial work on the project, and 

(c) there is no evidence in the record of an intent to abandon the 

project? 

2. The Examiner’s revocation was based in part on his 

conclusion that Park Junction failed to progress in a “reasonable 

and consistent manner.” Is this reversable error under LUPA 

where (a) substantial work was accomplished on the project in 

reliance upon a prior 2019 Examiner decision, (b) the 
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requirements of the missed milestone were ambiguous, 

(c) development progress was hindered by the COVID-19 

pandemic, and (d) revocation here is inconsistent with the 

County’s prior application of its code?  

3. The Examiner concluded that the COVID-19 

pandemic did not negatively impact Park Junction’s progress. Is 

this reversable error under LUPA where unrebutted testimony 

confirmed that but-for scheduling problems and illness 

associated with the pandemic the milestone would likely have 

been met? 

4. The Examiner concluded on reconsideration that an 

emergency ordinance (Ordinance 2020-46) that made it a policy 

to grant permit extensions during the pandemic had expired and 

was not applicable. Did this violate LUPA when the ordinance 

was used by Pierce County repeatedly both before and after the 

Examiner’s decision on reconsideration?  
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5. The Hearing Examiner unilaterally modified an 

agreed milestone. Did this result in uncertainty as to what was 

required to protect Park Junction’s vested land-use approval?  

V. STATEMENT OF THE CASE 

A. The Park Junction Mt. Rainier Resort And Its Original 
Approval 

Park Junction owns 440 acres situated on the north side of 

SR 706, approximately 11 miles from the entrance of Rainier 

National Park. It seeks to develop a master planned resort known 

as the Mount Rainier Resort at Park Junction.1 

Park Junction submitted its original application for the 

master planned resort in 1994. After an extensive review process 

and appeals by project opponents, including Intervenor Tahoma 

Audubon Society (TAS), the Hearing Examiner finally approved 

a CUP for the resort through decisions issued in October 2000 

and January 2001.2 The challenges to the project continued 

 
1 CP 183. 
2 CP 183, 259-260 
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through a judicial appeal by TAS, and, ultimately, the Court of 

Appeals upheld the Examiner’s approval in August 2006.3 

B. The CUP Conditions For Monitoring Progress Of The 
Project  

It was understood when the project was approved that 

development and construction of the Park Junction resort would 

take years.4 Under Condition 34 of the CUP approval, the County 

could, if appropriate in the circumstances, initiate a proceeding 

to revoke the conditional use permit if Park Junction failed to 

progress in a “reasonable and consistent manner.”5  The CUP 

also required the Hearing Examiner to hold tri-annual review 

hearings to monitor.6  

C. Park Junction’s Post-Approval Development Progress 
And Tri-Annual Review Hearings  

The project history that followed the 2006 court of appeals 

approval has been long and complex. The County has 

 
3 CP 183. 
4 CP 436 (Condition 34).   
5 Id.  
6 Id.  
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acknowledged that several factors in this project make it more 

challenging.  

Separate from the inherent complexities of a large, phased 

project, both the Staff and the Examiner have acknowledged that 

unforeseen events beyond Park Junction’s control disrupted 

progress. Staff has recognized: 

[T]here have been some very unfortunate events 
that have occurred during the history of this 
project. These certainly have had an impact: 

• Two of the principal applicants passed 
away. 
 

• The events of September 11, 2001, had an 
impact on travel and tourism nationwide. 
 

• The great recession (late 2000s) were lost 
years in terms of land development. 

 
• The global Covid-19 pandemic hit in 

approximately 2020, and is having an 
impact on everything (including, notably 
again, travel and tourism).7 

 
7 CP 1552.  
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Staff has also acknowledged that, in the face of these challenges, 

“the Project Proponent has spent untold time, money and passion 

on this project.”8  

Despite these challenges, following review hearings in 

2012 and 2014, the Examiner found that Park Junction was 

making satisfactory progress.9   

D. The Park Junction Third Status Review Hearing And 
The Examiner’s November 2019 Decision 
Precipitating The Milestones 

The focus of this third status hearing in 2019 was the same 

as the first two – whether the Park Junction project was 

“progressing in a reasonable and consistent manner” or was 

“abandoned” as provided in CUP Condition 34.10 Condition 34 

specifically provides that, following final plan approval, if  

it appears that the project or phase thereof is not 
progressing in a reasonable and consistent manner 
or the project has been abandoned, action may be 
initiated pursuant to Section 18A.85.060 of the 

 
8 CP 1552. 
9 PC 184, 456-457, 477.  
10 CP 183-185.  
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Pierce County Zoning Code (Pierce County Code, 
Title 18A) to revoke the approval.11 
 
During the course of the hearing, Planning Staff requested 

Park Junction to articulate clear milestones for the project.12 Park 

Junction submitted eight milestones though a memorandum from 

Park Junction’s counsel dated October 14, 2019 and entitled Park 

Junction Milestones (Exhibit 31).13  

Following the hearing, the Examiner issued a Third Status 

Hearing Decision dated November 14, 2019.14 Before addressing 

whether Park Junction had made “reasonable progress,” the 

Examiner noted that “[t]he applicant’s project is a vested 

property right,” and found: “No evidence in the record shows an 

intent by the applicant to abandon its vested right to develop the 

resort.”15  

 
11 CP 185-186.  
12 CP 1027. 
13 CP 1068-1070.  
14 CP 174-194.  
15 CP 185.  
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The primary question the Examiner addressed at the third 

status hearing was “whether the applicant has shown that the 

project is progressing in a reasonable and consistent manner.”16 

The Examiner concluded that in the years following the 2014 

status hearing the project had not progressed in a “reasonable and 

consistent manner.”17 However, the Examiner also noted that 

compliance with new storm drainage, and sewer and water 

standards, “provides a more environmentally sensitive project,” 

and this compliance delayed the project due to the necessity of 

providing updated plans.18  

The Examiner further noted that Condition 34 does not 

require initiation of a revocation proceeding, but instead provides 

that the County may initiate such proceedings if the 

circumstances are appropriate. Despite the lack of recent 

 
16 Id.  
17 CP 193. 
18 Id.  
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progress, the Examiner found that Park Junction should be 

allowed to continue. The Examiner found: 

The applicant’s plans and specific timetables are 
set forth in a Memorandum dated October 14, 
2019 [Exhibit 31]…. Should the applicant meet 
the deadlines and timetables specified therein 
and continue to obtain required permits in a 
timely manner (as determined by staff), then 
the applicant could be considered as 
progressing in a reasonable and consistent 
manner.19 (Emphasis added.) 

Considering all the relevant circumstances, the Examiner 

ultimately recommended that the County should not initiate a 

revocation action.20 The Examiner concluded his Third Hearing 

Examiner Decision by stating: 

Pierce County should consider granting the 
applicant an opportunity to process the project to 
completion in a reasonable and consistent manner 
by complying with the milestones set forth in 
[Exhibit 31] and other milestones established by 
pierce County staff and/or State agencies. Should 
any delays occur on the part of the applicant in 
meeting milestones/commitments or in acquiring 

 
19 CP 192. 
20 CP 193.  
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any State, Federal, or County permits, the County 
should institute revocation proceedings.21 

E. The Examiner’s Subsequent Directive To Pierce 
County and Park Junction To Submit Additional 
Agreed Milestones. 

Following the Third Status Hearing Decision, County 

Planning Staff submitted a reconsideration request to broaden the 

milestones beyond the eight stated in Exhibit 31.22 Based on 

those prior discussions with Park Junction, the County stated in 

its request: 

The County recommends that the Examiner keep 
the balance of the milestone issue open until 
February 18, 2020 … so that the County and 
Applicant have time to meet and/or develop a 
more specific list of milestones including, but not 
limited to, actual construction dates for buildings 
and related infrastructure.  

By February 18, 2020, the Applicant and/or 
County will submit a list of agreed to milestones 
to the Examiner. The milestones would then be 
memorialized in the Examiner’s Decision itself.23 

 
21 CP 194. 
22 CP 1069-1070.  
23 CP 115-116.  
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In an Interim Decision on Reconsideration, the Examiner 

set a February 18, 2020, deadline for the County and Park 

Junction to submit milestones for inclusion in the Examiner’s 

decision.24  

F. The Extended Process To Establish the Project 
Milestones. 

Park Junction took the Examiner’s admonitions in the 

Third Status Report Decision seriously; it understood that its 

project was in peril. Park Junction thus diligently engaged with 

the County to formulate agreed milestones as the Examiner 

directed.  

The task of creating the milestones was complex. The 

County requested several extensions in early 2020, explaining 

that “for a project of this size/scope, there are a lot of moving 

parts/pieces to consider.”25  

 
24 CP 135. 
25 CP 144.  
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On March 30, 2020, the County provided the Examiner 

with a status report and communicated that the County and Park 

Junction had preliminarily agreed to milestones.26 But the 

County also foreshadowed that, because of the Covid-19 

pandemic, yet another extension may be required to finalize the 

milestones.27  

Ultimately, due to extended negotiations and the impacts 

of the Covid-19 pandemic, the County did not submit the 

proposed milestones until September 16, 2020, which apparently 

were not received by the Examiner until October 6, 2020.28 The 

County informed the Examiner that Park Junction agreed to the 

presented milestones, and it requested the Examiner to consider 

the milestones for approval.29  

Relevant to this appeal, the agreed milestones included 

milestones to construct “mitigation wetlands” generally, but also 

 
26 CP 146. 
27 Id.  
28 CP 88, 1439-1445. 
29 CP 155.  
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two “demonstration wetlands” or “test wetlands.” The purpose 

of the test wetlands is to determine if the mitigations wetlands 

will function as anticipated before any construction that 

requires wetland mitigation even occurs. Park Junction would 

literally be taking action to mitigate potential wetland impacts 

before any actions that may cause actual impacts occur. This 

mitigation-first approach is unusual and showed good faith by 

Park Junction.30  

Specifically, the agreed milestones included in the 

County’s September 16, 2020 letter included Milestone 

2.A(1)(a), which provided in relevant part: 

2. Activities and Milestones 2020 
 … 

(1) By October 30, 2020, preliminary 
wetland mitigation work described 
below, including the grading work 
required for the construction of the 
wetlands…. Such requires the following: 

 

 
30 CP 171.  
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(a) Some or all of the mitigation 
wetlands shall be physically 
constructed. 31 (Emphasis added.) 

Park Junction understood the above “Agreed Milestone” 

to require construction of one of the two planned “demonstration 

wetlands” as opposed to other mitigation wetlands.  

G. The Wetland Mitigation Milestones. 

The Examiner issued his decision on the proposed 

milestones through the Final Decision on Reconsideration dated 

October 28, 2020 (Reconsideration Decision).32 The Examiner 

adopted the agreed upon milestones, including Milestone 

2.A(1)(a), but with revisions hereinafter to be referred to as the 

“Revised Milestone.” Language modified by the Examiner is in 

bold and italics: 

2. Activities and Milestones 2020 

 … 

(1) By November 30, 2020, [continued one 
month due to the date of this decision] 
preliminary wetland mitigation work 

 
31 CP 2789-2790. 
32 CP 87-99. 
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described below, including the grading 
work required for the construction of the 
wetlands…. Such requires the following: 

 
(a) A majority or all of the mitigation 

wetlands shall be physically 
constructed. 33 (Emphasis added.) 

Thus, the language was changed from “Some or all of the 

mitigation wetlands shall be physically constructed” to “A 

majority or all of the mitigation wetlands shall be physically 

constructed.”  

The Agreed Milestones submitted by the County on 

September 16, 2020, were the product of months of discussions 

with the involvement of numerous parties and experts.34 Despite 

that process, the Examiner did not conduct a hearing or present 

any other forum for the parties to comment on his revision. Thus, 

the revisions were made without input regarding their potential 

impact on the feasibility to timely satisfy the Revised Milestone.  

 
33 CP 90. 
34 CP 170.  
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Significantly, the Reconsideration Decision provides that 

each milestone, including the Revised Milestone, is “mandatory 

and fixed,”35 which was not how they were presented to the 

Examiner.  In the Third Status Hearing Decision, the Examiner 

found that, upon meeting the milestones as originally proposed 

by Park Junction in Exhibit 31, Park Junction “could be 

considered as progressing in a reasonable and consistent 

manner.”36 In the Reconsideration Decision, the Examiner 

expanded the standard for compliance. The Examiner inflexibly 

imposed enhanced milestones, which he modified without input 

from Park Junction, as “mandatory and fixed.”  

The potential ramifications of this could not be 

underestimated. Now, a minor shortfall on a single milestone 

could lead to a revocation proceeding. The imposition of 

“mandatory and fixed” deadlines was even more unreasonable 

when one considers they were imposed at the height of the 

 
35 CP 90.  
36 CP 192. 
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Covid-19 pandemic and issued only 32 days before the first 

mandatory and fixed Revised Milestone had to be satisfied.  

H. Park Junction’s Efforts to Satisfy the Wetland 
Mitigation Milestone. 

From late 2019 through 2020, separate from its work 

negotiating the milestones, Park Junction worked diligently to 

comply with the guidance provided in the November 2019 third 

status hearing Decision, including advance work to meet the 

anticipated milestones they were negotiating. 

Park Junction submitted a revised wetland delineation, 

which significantly reduced the wetland impact area,37 and also 

submitted the final wetland mitigation plan for the entire site to 

the County on May 4, 2020.38 In addition, Park Junction 

submitted engineering plans, a drainage report, and the required 

Stormwater Pollution Prevention Plan for the test wetland 

grading in the Spring of 2020.39  

 
37 CP 2332-2333, 3714-3715.  
38 CP 1568, 2550-2769, 3732. 
39 CP 1755-1876. 
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In July 2020, Park Junction received County Wetland 

Approval, allowing it to construct the test wetlands.40 Grading 

plans were submitted, which the County approved on July 24, 

2020.41  

Between July and September of 2020, Park Junction 

staked the demonstration wetland areas, installed erosion 

controls, and dug test pits.42 It also purchased approximately 

$40,000 of bentonite clay in the Summer of 2020 and spent over 

$10,000 on a special machine to evenly apply the clay.43  

When the approvals were finally in hand in early August 

of 2020, Park Junction attempted to engage a contractor who had 

the equipment and experience to construct the large 

demonstration wetlands. The work itself was not expected to take 

 
40 CP 1671, 1568. 
41 CP 1747-1754. 
42 CP 3905, 3933, 3935, 3973. 
43 CP 3933-3935. See also, photos at CP 2360-2362. 
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too long. Once all equipment was in place, weather permitting, 

the work should have only taken a couple weeks.44  

Unfortunately, Park Junction then ran into a problem in the 

form of the busy 2020 construction season. Following the 

government shutdown, which halted construction activity, the 

industry was faced with a significant backlog when work was 

allowed to recommence.45  

The high demand created big problems for Park Junction, 

as the only contractor who had the equipment and experience 

necessary to do the work and was willing to come to the remote 

location was in Lewis County was already very busy with other 

jobs.46 Initially, the contractor said he could not schedule the 

work until January of 2021. However, a window of opportunity 

opened, and the contractor scheduled the work for October.47 The 

work was delayed due to the contractor’s difficulties obtaining 

 
44 CP 3930-3932, 3934. 
45 CP 3850, 3906-3907. 
46 CP 3931. 
47 Id. 
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state permits to move the oversized equipment. By mid-October, 

however, the contractor had completed nearly all of the rough 

grading work on one of the wetlands (the east wetland).48  

After learning that the approved Wetland Mitigation 

Milestone now required Park Junction to complete both 

demonstration wetlands, Park Junction scrambled to shift work 

from a single demonstration wetland to both wetlands.49 Despite 

the challenges and that little time remained, Park Junction was 

committed to and believed it could still complete the work by 

November 30, 2020.50  

Unfortunately, due to other scheduled work and 

COVID-19 among crew members, the contractor could not 

return until late November of 2020. The contractor was able to 

make substantial progress on the west wetland grading work by 

 
48 CP 3930-3934; see also photos at CP 2334-2359. 
49 CP 3935-3936, 3730-3731. 
50 CP 3940-3941. 
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the November 30, 2020 due date, but there was not time available 

to completely meet the milestone.51  

As noted earlier, Park Junction spent nearly $200,000 in 

2020 on the project, the majority of that amount in attempting to 

meet the demonstration wetland milestone. At the time the 

County initiated revocation proceedings, the wetlands were 

nearly complete. All that is left to be completed is a small amount 

of grading work and placement of the bentonite clay.52  

I. Pierce County Immediately Petitioned for Revocation. 

While hardly an essential service under the Governor’s 

pandemic decrees, Pierce County acted with unusual and 

extraordinary swiftness. It immediately conducted an inspection 

without any effort to speak to the Park Junction owners on 

December 1, 2020, the day after the milestone deadline.53  

 
51 CP 3930-3934; see also photos at CP 2334-2359. 
52 CP 3731-3732, 3978-3979. 
53 CP 1565-1566, 1577, 3849. 
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The County made no inquiries to determine the cause for 

the incomplete work. Instead, on December 2, 2020, the County 

immediately initiated a petition to revoke Park Junction’s CUP, 

despite the extraordinary challenges presented by the 

pandemic.54  

J. The Examiner Revoked Park Junction’s Conditional 
Use Permit. 

The public hearing on the revocation was held in February 

2021. On May 20, 2021, the Examiner issued his Revocation 

Decision revoking the permit, basing his decision on Park 

Junction’s failure to fully complete the Wetland Mitigation 

Milestone.55 

K. County Ordinance 2020-46 Extended Compliance 
Deadlines for Pending Land Use Deadlines For Others 
But Not Park Junction. 

Though the Examiner was willing to allow the County 

eight additional months beyond the original deadline to complete 

its negotiations on and submit proposed milestones, he was 

 
54 CP 1565-1566. 
55 CP 1532. 
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dismissive of Park Junction’s sworn testimony that the pandemic 

interfered with Park Junction’s ability to complete construction 

of the demonstration wetlands.56 Park Junction timely requested 

the Examiner to reconsider his decision on May 28, 2021, based 

on the impact of Covid-19 and other reasons.57  

Thereafter, Park Junction discovered that the County 

Council had passed Ordinance 2020-46 on April 14, 2020, which 

provided for extensions of timelines and deadlines of 

development permits due to Covid-19.58 The Ordinance further 

demonstrated recognition by governments at all levels of the 

extraordinary and unprecedented problems of completing work 

and other obligations in a global pandemic. In the course of the 

revocation hearing, Park Junction had already requested the 

Examiner to consider the debilitating impacts Covid-19 had on 

Park Junction’s ability to timely get a qualified contractor with 

 
56 CP 1528, 1532. 
57  CP 1471-1477. 
58 CP 1480-1484. 
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the necessary equipment to the site.59 On June 10, 2021, while 

the reconsideration motion was pending, Park Junction requested 

the Examiner to consider the Ordinance.60 

The Examiner denied Park Junction’s reconsideration 

request on July 15, 2021. Regarding Park Junction’s request that 

the Examiner consider the Ordinance and information requested 

under the Public Records Act, but not yet received, the Examiner 

ruled: 

Concerning Ordinance No 2020-46, the Ordinance 
expired on September 6, 2020, six months 
following the Pierce County Executive’s State of 
Emergency Declaration dated March 6, 2020. The 
Pierce County Council did not extend the 
Ordinance. Therefore, it was not in effect for three 
months prior to the milestone deadline.61 

 
On July 26, 2021, Park Junction received a response to its 

Public Records Act request.62 The information produced by the 

County proves that, contrary to the County Staff input and the 

 
59 See CP 3934-3935. 
60 CP 1478-1479. 
61 CP 1444.  
62 See CP 4137-4174.  
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Examiner’s conclusion, the County did, in fact, continue to grant 

extensions beyond September 2020 and that many, many 

extensions, well in excess of 200, were granted.63  

VI. ARGUMENT 

This petition presents issues of substantial public interest 

under RAP 13.4(b) for a number of reasons.  

1. The Requirements For Revocation In Washington Are 
Not Clear. 

Other states considering the remedy of revocation have 

concluded that because it is so harsh it should be used only as a 

very last resort, and if other avenues or remedies exist, they 

should be pursued. See e.g., Korean American Legal Foundation 

v. City of Los Angeles, 23 Cal. App.4th 376, 28 Cal. Rptr.2d 530 

(1994). 

Here, the Examiner ignored the equitable nature of the 

remedy, which allows anything from warning to modification to 

 
63 Id. 
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revocation.64 An alternate remedy clearly existed. The 

demonstration wetlands were nearly complete and could have 

been completed in short order if Park Junction had been provided 

the opportunity to do so. Between revocation and this small 

modification with no resulting harm, the modification should 

have been pursued. There are no findings or conclusions in the 

Examiner’s decision addressing alternate, less harsh remedies or 

justification for going right to the most extreme remedy. Nor is 

there any record of the County justifying revocation over 

modification or sanctions or some other alternate remedy. From 

1 to 10 on the harshness scale, they went straight to 10. Though 

the requirement that the remedy fit the circumstances is implicit 

and is consistent with vested rights, there is no Washington case 

law on this issue, so the County did not feel obliged to even 

consider other avenues or remedies.65   

 
64 See Pierce County Code 18.150.030.  
65 Even in the case of a rezone action, the deciding entity must 
justify its particular course of action over others with findings of 
fact and conclusions. See Parkridge v. Seattle, 89 Wn.2d 454, 
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Nor is there relevant case law on the standards that should 

apply to revocation. Here, the bases for revocation are that Park 

Junction “abandoned” the project and/or was in violation of 

Condition 34 of the CUP at the time of revocation.66 No one 

could fairly say that Park Junction abandoned its project or failed 

to make reasonable and consistent progress in 2020.67 That leaves 

the fact that Park Junction narrowly missed the deadline for the 

wetland milestone as the sole basis for revocation. From this the 

Examiner found that Park Junction had effectively abandoned its 

project into which it has invested millions of dollars and years of 

effort.  

Abandonment and revocation of a permit should not have 

a lower standard than for nonconforming uses, which are not 

favored in law. For nonconforming uses, the government must 

find an intent to abandon and an overt act showing abandonment. 

 

464, 573 P.2d 359 (1978). Revocation should have a higher, not 
lower, standard.  
66 See CP 1530-1532. 
67 See Supra 17-29.  
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See Andrew v. King County, 21 Wn. App. 566, 572, 586 P.2d 509 

(1978). The Examiner made no such finding here, nor could he.  

Similarly, there is no Washington case law on the clarity 

required for conditions that may result in revocation. Here, the 

Examiner changed the milestone requirement at the last minute, 

and when Park Junction raised this issue he dismissed it, stating 

that: 

[T]he evidence conclusively establishes that from 
the beginning of the negotiations, the applicant 
agreed to construct two test wetlands by October 30, 
2020.68 

But in the trial court proceeding below, Judge Ashcraft reviewed 

the record and concluded:  

This Court cannot agree that substantial evidence 
supports this statement, especially if this is meant to 
require two fully completed wetlands. The 
submitted agreed milestones expressly contradict 
this with the “some or all” language (as does the 
changed language of the Hearing Examiner with the 
use of the word “majority”)…. When analyzing the 
revocation of a vested right, fundamental fairness 
and due process requires that the party against 
whom the revocation is brought know exactly what 

 
68 CP 1528. 
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was required of them and had reasonable time to 
complete it. On this record, it is unclear to this Court 
whether Park Junction had either.69 

Though this Court reviews the Examiner’s decision directly, 

Judge Ashcraft’s observation on this case is astute and worthy of 

consideration:  

Ultimately, it is difficult to tell a party that they have 
not complied with a standard when the standard 
itself may not have been clearly known by any of 
the parties.70 
 

Clarity is especially important since the decision below opens the 

door to revocation even in cases where there is no evidence of 

any environmental harm. Because there is no relevant case law 

on this issue, the Court should accept review and provide 

guidance.  

 Finally, this case involves local jurisdictions’ consistent 

application of emergency ordinances in times of public health or 

other emergencies. It is foreseeable that future emergencies will 

 
69 CP 4182.  
70 CP 4183.  
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occur, whether public health or economic in nature, and that 

ordinances similar to Ordinance 2020-46 will be adopted to 

protect vested land-use rights. Here, Pierce County applied 

emergency Ordinance 2020-46 in an unequal manner, and this 

cannot be allowed. 

Park Junction acknowledges that this development is 

taking longer than expected. But, with the encouragement of the 

Examiner, it invested substantial effort and money after the 2019 

status conference to prove its commitment to completing this 

project. It is hard to view the County’s swift revocation based 

upon an inflexible insistence on perfect compliance during a 

global pandemic as anything other than arbitrary. This could not 

have occurred if there were clear legal standards to objectively 

evaluate Park Junction’s substantial effort. Without the 

safeguard of clear legal standards a valuable vested land-use 

approval may simply be discarded.  
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2. The Court of Appeals Decision Below has Potentially 
Wide-Reaching Consequences. 

Many other cities and counties have similar codes 

allowing for revocation of vested land-use approvals.71 Without 

standards, requirements, or safeguards, revocation could be 

leveled at any number of projects facing local opposition. 

Essentially, revocation could become a regular strategy tool of 

project opponents – a “next step” following the last unsuccessful 

appeal. Such a backdoor process would undermine the finality 

that is the very hallmark of LUPA. See Samuel's Furniture v. 

Wash. Dept. Ecology, 147 Wn.2d 440, 458, 54 P.3d 1194 (2002). 

VII. CONCLUSION 

The facts of this case may be unique, but issues in the case 

involve principles and standards that are wide-reaching. This 

Court should therefore accept review. 

 

 

 
71 See, e.g., Puyallup Municipal Code 20.80.040; Seattle 
Municipal Code 23.76.034; Thurston County Code 26.05.070.  
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GLASGOW, C.J.—More than 20 years ago, in 2000, the Pierce County hearing examiner 

approved a conditional use permit authorizing Park Junction LLC to build a large resort near 

Mount Rainier National Park. The permit stated that if the project did not progress “in a reasonable 

and consistent manner,” the county could initiate an action to revoke the permit. In 2019, the 

hearing examiner found that Park Junction had violated this condition, so its permit was subject to 

revocation. Rather than immediately revoke the permit, the hearing examiner encouraged Park 

Junction and Pierce County to create milestones that the company could realistically meet to come 

back into compliance.  
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Park Junction and Pierce County agreed that the first milestone would consist of building 

two artificial wetlands. But Park Junction missed the milestone deadline. Pierce County initiated 

revocation proceedings and the hearing examiner revoked Park Junction’s conditional use permit.  

Park Junction then filed a Land Use Petition Act (LUPA)1 petition in superior court. The 

superior court remanded the case to the hearing examiner, reasoning that the record did not show 

whether Park Junction knew what the first milestone required or whether Park Junction should 

have received an extension due to COVID-19. Tahoma Audubon Society and several individual 

citizens appeal, arguing that revocation was proper. 

We reverse the superior court and affirm the hearing examiner’s revocation of the 

conditional use permit.  

FACTS 

 

A. Conditional Use Permit Approval  

In 1994, Park Junction, a company in Elbe, applied for a permit to build a resort about 11 

miles from Mount Rainier National Park. In 2000, the hearing examiner approved a conditional 

use permit authorizing construction of the resort. The resort was to consist of an 18-hole golf 

course, 270-room lodge, 500-person conference center, 300 condominiums, a retail center, and 

other features.  

The 2000 permit imposed numerous conditions. Condition 34 stated that if “at any time 

after a final plan has been approved it appears that the project or phase thereof is not progressing 

in a reasonable and consistent manner or the project has been abandoned, action may be initiated 

. . . to revoke the approval.” Clerk’s Papers (CP) at 2171 (emphasis added). Condition 35 stated 

                                                 
1 Chapter 36.70C RCW. 



No. 56857-8-II 

3 

that the hearing examiner would hold a review hearing every three years to “review the status of 

the development, as well as its consistency with the . . . conditions.” Id.  

Tahoma Audubon Society, an environmental conservation organization in Pierce County, 

appealed both the 2000 decision and the decision on reconsideration to superior court and 

subsequently to this court. We upheld the hearing examiner’s decisions in 2005. Tahoma Audubon 

Soc’y v. Park Junction Partners, 128 Wn. App. 671, 686, 116 P.3d 1046 (2005). 

B. Park Junction’s Progress from 2005 to 2019  

The hearing examiner held the first review hearing in 2012. The hearing examiner noted 

that while “the first tri-annual review hearing should have occurred around . . . 2008,” it did not 

take place because of “worsening economic conditions,” as well as a “serious injury to one of 

[Park Junction’s] principals.” CP at 2184-85. The hearing examiner concluded that from 1994 to 

2007, Park Junction “made significant progress in obtaining permits and plan approvals” for the 

resort, but “the economic recession and lack of funding prohibited” Park Junction from doing any 

work at the site other than logging trees. CP at 2191. The hearing examiner decided that Park 

Junction had generally complied with the conditions of approval, directing staff to set the matter 

for another review hearing in six to nine months.  

The hearing examiner held a second review hearing in 2014. This hearing was delayed due 

to the death of a principal who was “the chief moving force behind the project.” CP at 2207. The 

hearing examiner found that although “little, if any, progress” had been made between the first 

review hearing and several weeks before this hearing, Park Junction “was essentially unable to 

proceed due to circumstances beyond its control.” CP at 2208. The deceased principal had been a 

50 percent owner of Park Junction and they “had a complicated estate.” Id. The hearing examiner 



No. 56857-8-II 

4 

decided that, considering the principal’s death and the continuing recession, Park Junction “made 

reasonable progress on completion of the project.” CP at 2212. But the hearing examiner added 

that “these factors are now resolved and future progress . . . should be as originally contemplated.” 

Id.  

The hearing examiner held the third and final review hearing in late 2019. Finding that 

Park Junction had not abandoned the project, the hearing examiner focused on whether Park 

Junction had shown that the project was progressing in a reasonable and consistent manner, as 

required by Condition 34. The hearing examiner found that Park Junction had failed to finalize its 

proposed sewage plant, water facilities, or wetland protection plan. Because utilities were not 

available, Park Junction could not complete any development beyond the logging that had occurred 

in the previous decade. Thus, the hearing examiner decided that Park Junction had “not progressed 

in a reasonable and consistent manner and [was] subject to revocation of its [permit] pursuant to 

Condition 34.” CP at 2235. However, acknowledging that Park Junction had provided milestones 

for future progress, the hearing examiner stated that Pierce County should give Park Junction an 

opportunity to come back into compliance with Condition 34 by meeting the milestones. The 

hearing examiner concluded, “Should any delays occur on the part of the applicant in meeting 

milestones/commitments or in acquiring any State, Federal, or County permits, the County should 

institute revocation proceedings.” Id. (emphasis added). Park Junction, Pierce County, and the 

Tahoma Audubon Society all filed requests for reconsideration.  

In January 2020, the hearing examiner clarified the milestone-setting process in a decision 

on reconsideration. The hearing examiner’s decision directed the parties to agree on milestones, 

provide them to Tahoma Audubon Society for comment, and submit the milestones and comments 
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to the hearing examiner.2 The decision stated that the parties could present disagreements to the 

hearing examiner for resolution.  

C. First Milestone  

Pierce County worked with Park Junction “on milestones that were reasonable, achievable, 

and acceptable” to the company. CP at 1549. In February 2020, Park Junction agreed to create two 

artificial demonstration wetlands to address Pierce County’s concerns about its plan to mitigate 

the resort’s environmental impact. Pierce County’s “concern, in large part, was over the proposal 

to use clay liners to seal the wetlands and provide the needed hydrology.” CP at 1550. The parties 

agreed on a deadline of October 30, 2020, for constructing the two demonstration wetlands.  

A March 2020 drainage report prepared for Park Junction stated, “What is being proposed 

at this point is to grade two areas . . . that will serve as test wetlands for the final wetland 

mitigation,” a plan for lessening the resort’s impact on wetlands in the area. CP at 1759. The April 

2020 wetland mitigation plan prepared by one of Park Junction’s consulting biologists stated, 

“Agreement has been reached with Pierce County . . . to construct wetland mitigation areas MA1 

and MA3 in Phase 1 of the project in 2020 to demonstrate the reliability of the soil seals to create 

wetland hydrology.” CP at 1703.  

Pierce County approved the plan for construction of the demonstration wetlands in July 

2020. Pierce County’s approval document stated, “It [is] the intent of the applicant to construct 

these two mitigation areas by October 30, 2020.” CP at 1672. Park Junction did not need state or 

federal approval to create the demonstration wetlands.  

                                                 
2 The original deadline for milestone submission was February 18, 2020. However, the hearing 

examiner extended this deadline several times due to prolonged negotiations and the COVID-19 

pandemic.  
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Pierce County submitted the finalized milestones by October 6, 2020. The first milestone 

required Park Junction to complete “preliminary wetland mitigation work . . . including the grading 

work required for the construction of the wetlands” by October 30, 2020. CP at 1884. Specifically, 

it required that “[s]ome or all of the mitigation wetlands shall be physically constructed” and 

specified that the “demonstration wetlands shall be located south of Sahara Creek.” CP at 1885 

(emphasis added). The purpose was to show “that the proposed sealing method [would] 

successfully provide the proposed mitigation wetland hydro-regimes.” CP at 1884.  

In an October 6, 2020 letter to the hearing examiner, Park Junction’s attorney wrote that 

the company could “meet the submittal dates.” CP at 1933. He added, “[T]he test wetlands . . . are 

under construction as I write this.” Id.  

On October 28, 2020, the hearing examiner set out the final version of the milestones. The 

hearing examiner made two changes relevant to this appeal. They extended the deadline for the 

first milestone by one month and substituted the phrase “Some or all” with “A majority or all:” 

By November 30, 2020, [continued one month due to the date of this decision] 

preliminary wetland mitigation work described below, including the grading work 

required for the construction of the wetlands. The purpose of said work is to 

demonstrate that the proposed sealing method will successfully provide the 

proposed mitigation wetland hydro-regimes. Such requires the following:  

 

 (a.) A majority or all of the mitigation wetlands shall be physically 

constructed. 

 

 (b.) The demonstration wetlands shall be located south of Sahara Creek. The 

purpose for staying south of the creek is to possibly limit the need for approvals 

from other agencies (for that limited work).  

 

CP at 2257 (emphasis added) (alteration in original).  

On November 4, 2020, Park Junction’s attorney sent a letter to Pierce County’s planner “to 

clarify [their] mutual understanding of the [hearing examiner’s] requirement regarding completion 
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of [the] mitigation wetlands.” CP at 1935. Noting that the only work Park Junction was legally 

permitted to accomplish that month was the completion of the two demonstration wetlands, he 

sought “to confirm that the County shares [Park Junction’s] view that the ‘all or a majority’ 

language pertains to the two demonstration wetlands currently permitted.” Id. He added, “We also 

believe these two represent a majority of the wetlands to be constructed south of the creek, but that 

is more complicated, and the applicant needs a clear way to meet the milestones.” Id. 

The hearing examiner responded to the attorney’s question about a week later. The hearing 

examiner noted that while subparagraph (a) of the first milestone required a majority or all of the 

mitigation wetlands to be physically constructed, subparagraph (b) referred to demonstration 

wetlands south of Sahara Creek. Explaining that the intent of the milestone was “that a majority 

or all of the ‘demonstration’ wetlands be physically constructed by November 30, 2020,” the 

hearing examiner replaced the word “mitigation” with the word “demonstration.” CP at 2267. 

Subparagraph (a) of the milestone became: A majority or all of the demonstration wetlands shall 

be physically constructed. 

On November 30, 2020, Pierce County staff contacted Park Junction’s “wetland and 

geotechnical consultants to see if the wetland creation work was completed.” CP at 1550. “They 

did not know.” Id. As a result, on December 1, 2020, the planner visited the site of the 

demonstration wetlands unannounced. He found that the “eastern test wetland appeared to have 

been rough graded but no [clay] liner was observed and no planting had occurred.” Id. He also 

found that while there was heavy equipment working at the western test wetland, “only rough 

grading appeared to have occurred.” Id. “No clay lining was observed and no vegetation appeared 

to have been planted.” Id.  
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Pierce County initiated revocation of the conditional use permit based on Pierce County 

Code 18.150.050(B) and (D). In relevant part, the ordinance states that revocation of a permit 

“shall be made on any one or more of the following grounds:”  

B. That the use for which such approval or permit was granted is not being 

exercised; 

. . . . 

D. That the approval or permit granted is being, or recently has been, exercised 

contrary to the terms or conditions of such approval or permit, or in violation of 

any statute, resolution, code, law, or regulation. 

 

PIERCE COUNTY CODE (PCC) 18.150.050.  

 In Pierce County’s report recommending revocation, it noted that Park Junction could still 

build a resort on the site, but it would need a new permit, explaining that regulations have changed 

since the project was first approved.  

D. Permit Revocation  

The hearing examiner held a permit revocation hearing in February and March 2021. Park 

Junction argued in its opening statement that COVID-19, which caused backlogs in the 

construction industry, slowed down the project “through no fault of the partners.” CP at 3897.  

At other points in the hearing, several of Park Junction’s experts expressed confusion about 

who the monitoring biologist was for the wetlands project. Additionally, Park Junction’s project 

manager expressed confusion about the content of the first milestone, at one point stating that one 

wetland had been completed the day after the final deadline in spite of the fact that the clay had 

not been spread.  

Park Junction’s project manager said that after the Department of Ecology approved Park 

Junction’s wetland mitigation plan, she thought Park Junction only had to build one demonstration 

wetland. The attorney representing Tahoma Audubon Society asked the project manager, “At any 
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time in your meetings with [Pierce County] . . . did you ever tell [the planner], or anyone else, that 

the reference to two wetlands was misstated and that you only had to do one of the two . . . test 

wetlands?” CP at 3953. She replied, “Well, that conversation was between [the consulting 

biologist] and I that we only needed to do one.” Id. The attorney asked, “But you didn’t 

communicate that understanding to anyone at the county.” Id. She replied, “No.” Id. 

The attorney later asked the consulting biologist if, as of July 2020, Pierce County expected 

two test wetlands. He said, “Yeah, that was quite clear. If I may expand upon that, there’s been . . 

. some discussion whether we needed one or two, and I think the confusion on that originated with 

me. I take responsibility for that.” CP at 4012. He added, “[I]n any event, [Park Junction] decided 

to go ahead with both of them, and I was informed that they were going ahead with both of them.” 

CP at 4013-14.  

One of Park Junction’s wetland biologists testified that COVID-19 affected their work. But 

there was testimony from Park Junction’s project civil engineer that despite COVID-19 shutdowns, 

construction work on the demonstration wetlands could have begun “probably . . . at the end of 

May.” CP at 32 (hearing examiner’s summary of testimony). Because approvals were obtained to 

construct the demonstration wetlands in July 2020, he saw no issue with completing the wetlands.  

The hearing examiner revoked the permit in May 2021. The decision stated that to fully 

evaluate Pierce County’s revocation request, it was important to consider the project’s overall 

progress, and Park Junction had demonstrated a “lack of progress in a reasonable and consistent 

manner.” CP at 1517. For example, in 19 years, neither water nor sewage systems had been 

properly permitted or built, water was still not available at the site, and wetland protection had not 

been finalized. CP at 41-42 (Findings of Fact (FF) 10). The hearing examiner cited to multiple 



No. 56857-8-II 

10 

communications from various permitting authorities indicating that Park Junction had not provided 

all of the necessary information for the necessary permits. CP at 45-47 (FF 10). The hearing 

examiner, who had served in that role since the permit was granted in 2000, found that “the record 

[showed] a history of excuses and mismanagement that previously delayed the project.” CP at 48 

(FF 12). The hearing examiner further found “that the elements causing past delays, to include 

inadequate supervision and organization[,] remain,” and these elements would “likely prevent 

timely processing of the project to completion.” Id. 

Noting that Park Junction did not meet the first milestone, the hearing examiner addressed 

Park Junction’s argument that the goalpost moved after the change in milestone language from 

“‘some or all’ of the mitigation wetlands” to “‘a majority or all of the mitigation wetlands.’” CP 

at 49. The hearing examiner found that “from the very beginning of the negotiations for 

milestones,” Pierce County and Park Junction “referred to the ‘two’ mitigation or test wetlands,” 

and that “[n]owhere in the correspondence between the parties was ‘one’ test wetland ever 

mentioned.” Id. The hearing examiner found that if the “language of ‘some or all’ limited the 

number of test wetlands to only one, then said language was not consistent with the understanding 

of the parties as set forth in abundant communications,” and the “use of the term ‘majority,’ while 

not clear, would only have restated the requirement for two wetlands as contemplated from the 

beginning.” CP at 52 (FF 16).  

The hearing examiner stated that Park Junction’s failure to meet the first milestone was 

“especially egregious” because Park Junction “either set the date for the milestone itself” or 

“specifically agreed to” it. Id. (FF 17). The hearing examiner found that Park Junction never 

advised Pierce County that it would be late, never requested an extension, “and presented 
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testimony (from the project manager) that [Park Junction] completed the work only one day late, 

when such was obviously not true.” CP at 54. The hearing examiner added that Park Junction had 

raised its challenges related to COVID-19 “only after its failure to meet the milestone.” CP at 56.  

Conceding that Pierce County had historically used the revocation remedy only when an 

applicant had caused irreparable harm or abandoned a project, the hearing examiner found that it 

was nonetheless appropriate to revoke Park Junction’s permit. The hearing examiner stated that 

“granting yet another opportunity to bring the project into compliance with Condition 34 is not 

warranted and would be futile,” reasoning that Park Junction’s “past and present performance 

provide no confidence that it can complete [the] project in a reasonable and consistent manner, if 

at all.” CP at 56 (FF 20).  

The hearing examiner concluded that Park Junction’s failure to meet the first milestone 

“and its mismanagement of the construction of the test wetlands [showed] a continuation of 

violations of” PCC 18.150.050(B) and (D), as well as Condition 34, which required Park Junction 

to keep the project progressing in a reasonable and consistent manner. Id.  

Park Junction filed a request for reconsideration of the decision revoking its permit, which 

the hearing examiner denied.  

E. LUPA Petition  

In August 2021, Park Junction filed a LUPA Petition challenging its permit revocation in 

Pierce County Superior Court. The superior court found that substantial evidence did not support 

the hearing examiner’s statement that Park Junction agreed to construct two demonstration 

wetlands by October 30, 2020. The superior court reasoned, “When analyzing the revocation of a 

vested right, fundamental fairness and due process requires that the party against whom the 
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revocation is brought know exactly what was required of them and had reasonable time to complete 

it.” CP at 4183. The superior court added that the record did not make it clear “whether Park 

Junction had either.” Id. 

 The superior court remanded the case to the hearing examiner “for future evidentiary 

proceedings” to answer a series of questions related to the parties’ understanding of the milestones, 

the effect of the hearing examiner’s changes to the milestone language, and the effects of COVID-

19 on Park Junction’s ability to meet the first milestone. CP at 4185. The superior court ruled that 

after answering the questions, the hearing examiner should determine again whether to revoke 

Park Junction’s permit.  

The Tahoma Audubon Society and individual appellants appeal. 

ANALYSIS 

 

A. Standard of Review  

The Land Use Petition Act governs judicial review of land use decisions. RCW 

36.70C.010; Whatcom County Fire Dist. No. 21 v. Whatcom County, 171 Wn.2d 421, 426, 256 

P.3d 295 (2011). We “sit in the same position as the superior court and apply the standards set 

forth in RCW 36.70C.130(1) to the administrative record that was before the body responsible for 

the land use decision,” in this case the hearing examiner. Id.  

To set a land use decision aside, the party seeking relief must establish one of the following 

requirements, relevant here:  

(a) The body or officer that made the land use decision engaged in unlawful 

procedure or failed to follow a prescribed process, unless the error was harmless; 

(b) The land use decision is an erroneous interpretation of the law, after 

allowing for such deference as is due the construction of a law by a local jurisdiction 

with expertise; 
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(c) The land use decision is not supported by evidence that is substantial 

when viewed in light of the whole record before the court; 

(d) The land use decision is a clearly erroneous application of the law to the 

facts. 

 

RCW 36.70C.130(1)(a)-(d).  

Park Junction contends that the hearing examiner’s “decision as set forth in both the 

Revocation Decision . . . and the Reconsideration Decision” is an erroneous interpretation of the 

law, “not supported by . . . substantial evidence,” and an “erroneous application of the law to the 

facts.” Resp’t’s Am. Opening Br. at 4. Whether a land use decision is an erroneous interpretation 

of the law is a question of law that we review de novo. Phoenix Dev., Inc. v. City of Woodinville, 

171 Wn.2d 820, 828, 256 P.3d 1150 (2011). A finding of fact in a land use decision is not supported 

by substantial evidence when the record lacks “a sufficient quantum of evidence . . . to persuade a 

reasonable person that the declared premise is true.” Id. at 829. An application of law to facts is 

clearly erroneous when the reviewing court “‘is left with the definite and firm conviction that a 

mistake has been committed.’” Whatcom County. Fire Dist., 171 Wn.2d at 427 (internal quotation 

marks omitted) (quoting Norway Hill Pres. & Prot. Ass’n v. King County Council, 87 Wn.2d 267, 

274, 552 P.2d 674 (1976)).  

B. Permit Revocation Under PCC 18.150.050  

Park Junction argues that the hearing examiner erred in revoking its conditional use permit 

under PCC 18.150.050(B) and (D). Resp’t’s Am. Opening Br. at 3. We disagree.  

The Pierce County Code provides that the county hearing examiner “has the authority to 

revoke or modify any permit or approval which was issued pursuant to the” hearing examiner’s 

review. PCC 18.150.020. An action to revoke a permit issued pursuant to the hearing examiner’s 

review “shall be made” where “the use for which such approval or permit was granted is not being 
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exercised.” PCC 18.150.050(B). “‘Use’ means the purpose or activity for which land or buildings 

are arranged, or intended, or for which land or buildings are occupied or maintained.” PCC 

18.25.030.  

Additionally, the county can initiate an action to revoke a permit when the applicant 

exercises the permit contrary to its conditions. PCC 18.150.050(D). Condition 34 of Park 

Junction’s permit stated that the project would be subject to revocation if “at any time after a final 

plan has been approved it appears that the project . . . is not progressing in a reasonable and 

consistent manner or the project has been abandoned.” CP at 2171.  

1. Interpretation of PCC 18.150.050 

 

The hearing examiner did not misstate or misunderstand the applicable law. The hearing 

examiner agreed with Pierce County “that the resort use [was] not being exercised and therefore 

the applicant [was] in violation of Subsection B.” CP at 1516. This interpretation of PCC 

18.150.050(B) is not erroneous. The ordinance’s plain language required Park Junction to exercise 

“the use for which” the “permit was granted.” PCC 18.150.050(B). The relevant definition of “use” 

in PCC 18.25.030, “the purpose or activity for which land or buildings are arranged, or intended, 

or for which land or buildings are occupied or maintained,” demonstrates that the word refers to 

the ultimate purpose for the structures rather than the process of building them. The hearing 

examiner granted the permit so Park Junction could build a resort. For the past two decades, Park 

Junction has used the permit to log trees and begin constructing demonstration wetlands. It has 

failed to make meaningful progress to build a resort after nearly two decades. 

Park Junction equates PCC 18.150.050(B) with abandonment and concludes that because 

the hearing examiner declined to find abandonment, (B) could not be satisfied. While Park 
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Junction is correct that the hearing examiner found Park Junction had not abandoned the project 

completely, PCC 18.150.050(B) plainly does not require a showing of abandonment. It only 

requires a showing that the permit holder is failing to use the permit as intended.  

Likewise, the hearing examiner’s interpretation of PCC 18.150.050(D) was not erroneous. 

The hearing examiner agreed with Pierce County that “the project [was] not progressing in a 

reasonable and consistent manner, and therefore the applicant [was] in violation of Condition 34, 

which . . . also [amounted] to a violation of” PCC 18.150.050(D). CP at 1516. This interpretation 

is consistent with the ordinance’s plain language. The ordinance authorizes revocation where “the 

. . . permit granted is being, or recently has been, exercised contrary to the terms or conditions of 

such approval or permit.” PCC 18.150.050(D) (emphasis added). Condition 34 required Park 

Junction to keep the project progressing “in a reasonable and consistent manner.” CP at 2171. 

Therefore, a lack of reasonable and consistent progress is a failure to satisfy a required condition 

in the permit.  

The hearing examiner did not interpret PCC 18.150.050(B) and (D) erroneously.  

2. Factual findings 

 

Park Junction assigns error to findings of fact 10 and 12 through 20 in the revocation 

decision and findings of fact 2R through 18R in the reconsideration decision. In its briefing, Park 

Junction addresses these findings globally rather than providing argument specific to each 

challenged finding. Therefore, we address the challenged findings globally as well. 

Substantial evidence supports the hearing examiner’s findings of fact. When we review a 

hearing examiner’s factual findings for substantial evidence in a LUPA case, we defer to the 

hearing examiner’s credibility determinations. City of Univ. Place v. McGuire, 144 Wn.2d 640, 



No. 56857-8-II 

16 

652, 30 P.3d 453 (2001). And because the hearing examiner was the highest forum that exercised 

fact-finding authority, we recognize the hearing examiner was in the best position to weigh 

conflicting evidence and competing inferences. See id. Thus, the mere presence of conflicting 

evidence in the record is not enough for us to conclude that substantial evidence does not support 

a factual finding under LUPA. See id. A land use decision is not supported by substantial evidence 

when the record lacks “a sufficient quantum of evidence . . . to persuade a reasonable person that 

the declared premise is true.” Phoenix Dev., Inc., 171 Wn.2d at 829. 

Park Junction challenges numerous findings of fact, and its challenges center on four main 

themes in the hearing examiner’s factual findings: that mismanagement delayed the project; that 

Park Junction did not meet the first milestone deadline, which required the company to build two 

demonstration wetlands; that Park Junction never told Pierce County or the hearing examiner that 

it would not be able to meet the deadline; and that Park Junction only raised COVID-19 as a cause 

of delay after the company failed to meet the first milestone.  

There is substantial evidence in the record that mismanagement delayed resort completion. 

In 2019, almost 20 years after the hearing examiner approved Park Junction’s permit, Park 

Junction had not finalized even its permits and plans for its sewage plant and water facilities, and 

neither of these had been constructed. CP at 2422 (setting the finalization of sewer design and well 

tests as later milestones); CP at 2445-47 (chart showing that the waste water treatment plant design 

and permitting, as well as water system design approval and construction, still needed to be 

completed). 

The hearing examiner decided that the conditional use permit was subject to revocation but 

gave Park Junction one last chance to show sufficient progress by meeting certain milestones, 
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emphasizing that if “any delays” were to occur, Pierce County “should institute revocation 

proceedings.” CP at 2235 (emphasis added). Then, on the day of the first milestone deadline, 

Pierce County staff contacted Park Junction’s “wetland and geotechnical consultants to see if the 

wetland creation work was completed” and they did not know. CP at 1550. The revocation hearing 

revealed more confusion: Park Junction’s experts did not know who served as the monitoring 

biologist for the wetlands project, the experts involved did not know who was responsible for 

monitoring the demonstration wetlands, and the company’s project manager testified that, in spite 

of ample documents showing otherwise, she believed Park Junction had to complete only one of 

two demonstration wetlands. Her belief was based on a conversation with one of Park Junction’s 

consultants, not on any communication with Pierce County. She did not contact the county to 

clarify or confirm her belief.  

There is also substantial evidence that the first milestone required Park Junction to 

construct two demonstration wetlands and that Park Junction failed to meet this deadline. Park 

Junction’s March 2020 drainage report, the company’s April 2020 wetland mitigation plan, and 

Pierce County’s July 2020 approval document for the construction all referenced two 

demonstration wetlands that would be lined by a specific clay. In November 2020, Park Junction’s 

attorney asked the planner to confirm that the milestone’s “‘all or a majority’ language [pertained] 

to the two demonstration wetlands currently permitted.” CP at 1935. At the February 2021 

revocation hearing, a consulting biologist for Park Junction testified that it was “quite clear” that 

Pierce County expected two demonstration wetlands to be constructed. CP at 4012. Park Junction’s 

civil engineer testified that “constructed” meant “to construct and shape these wetland areas . . . 

[to] prove to the county that the liner could be used to hold the water through the dry season.” CP 
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at 3918. Thus, both before and after the hearing examiner changed the milestone language in 

October 2020, Park Junction representatives expressed an understanding that the milestone 

required the construction of two wetlands by the deadline.  

When the Pierce County planner visited the project site the day after the deadline, he saw 

that the wetlands had been “rough graded” but they had not been lined with the clay. CP at 1550. 

The wetlands were supposed to “demonstrate the reliability of the soil seals to create wetland 

hydrology” during the 2020-21 rainy season, so the lack of clay linings meant that Park Junction 

would not have met the milestone even if just one wetland had been required. CP at 1703. Park 

Junction would not have been able to demonstrate the clay linings worked for another year. See 

CP at 3918. 

Finally, there is substantial evidence that Park Junction failed to communicate pandemic-

related difficulties with the first milestone deadline before Pierce County recommended 

revocation. Fewer than two months before the deadline, Park Junction’s attorney assured the 

hearing examiner that the company could “meet the submittal dates” and that the test wetlands 

were “under construction.” CP at 1933. Less than a month before the deadline, Park Junction’s 

attorney contacted Pierce County about the milestone language but never mentioned Park 

Junction’s lack of progress or COVID-19. During the revocation hearing, Park Junction’s project 

manager testified that she did not contact Pierce County about being behind schedule. Park 

Junction points to nothing in the record contradicting the hearing examiner’s finding that there was 

never a request for an extension based on COVID-19.  

Even though there was some conflicting testimony in the record from Park Junction’s 

witnesses, there is sufficient evidence to persuade a reasonable person that mismanagement 
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delayed the project, that Park Junction did not build two demonstration wetlands or even one by 

the deadline, and that Park Junction did not communicate its difficulties with the deadline or 

mention COVID-19 delays to Pierce County until the deadline had passed.  

3. Application of PCC 18.150.050 to the hearing examiner’s factual findings  

 

The hearing examiner’s decision to revoke Park Junction’s permit under PCC 

18.150.050(B) and (D) was not a clearly erroneous application of the law to the facts.  

PCC 18.150.050(B) allowed the hearing examiner to revoke the permit if “the use for 

which such . . . permit was granted [was] not being exercised.” The word “use” refers to the end 

result of development rather than the process of development. PCC 18.25.030. Although Park 

Junction had the permit for about two decades, it has never used the permit to build a resort or 

even a structure resembling a resort. Park Junction only logged trees and dug and rough-graded 

holes for two demonstration wetlands in the span of 19 years.  

PCC 18.150.050(D) allowed the hearing examiner to revoke the permit if the “permit 

granted [was] being . . . exercised contrary to the terms or conditions of such . . . permit.” Condition 

34 required Park Junction to progress “in a reasonable and consistent manner.” CP at 2171. 

Although Park Junction argues that the failure to meet the wetland milestone should not have been 

the only reason why (D) was met, it is clear from the record that this was not the only reason. The 

hearing examiner found in 2019 that Park Junction was violating Condition 34 and gave the 

company one last chance to come back into compliance by completing a series of milestones. Park 

Junction missed the first milestone’s deadline, thus showing a continued lack of reasonable 

progress in violation of Condition 34.  
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We hold that the hearing examiner did not err in revoking Park Junction’s permit under 

PCC 18.150.050(B) and (D).  

C. Historical Use of Revocation and COVID-19  

Park Junction argues that the hearing examiner “did not follow the process for revocation 

as historically provided for [in] revocation applications.” Resp’t’s Am. Opening Br. at 4. Park 

Junction notes that the hearing examiner “acknowledged that [Pierce County] has rarely invoked 

revocation . . . and when it has done so the circumstances have been extreme,” such as an applicant 

causing irreparable harm or abandoning a project. Id. at 67. Additionally, Park Junction argues that 

the hearing examiner erroneously failed to consider the impact of COVID-19 on the company’s 

development progress. These arguments fail.  

PCC 18.150.050 did not require the hearing examiner to find that the company caused 

irreparable harm or abandoned its project. Park Junction cites no authority to the contrary. The 

same hearing examiner presided over hearings about this project from 2000 to 2019 and the hearing 

examiner explained the extraordinary failure to achieve any meaningful progress in nearly two 

decades.  

Additionally, before Pierce County initiated revocation, Park Junction never requested an 

extension due to COVID-19. It never gave Pierce County or the hearing examiner any indication 

that it would have trouble meeting its deadline, so neither party had the opportunity to help the 

company resolve its challenges or adjust the milestones. Although Park Junction now refers to an 

ordinance allowing the extension of deadlines during the height of the COVID-19 pandemic, Park 

Junction blames Pierce County for its lack of knowledge about the ordinance.  
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But the ordinance allowed extensions of deadlines. It did not require extensions or make 

them automatic. Ordinance 2020-46, exhibit A (FF 11). And Park Junction did not communicate 

with Pierce County or request any extension until after it had missed its milestone deadline. 

Moreover, the hearing examiner noted testimony in the record stating that COVID-19 was not a 

barrier to completion of the demonstration wetlands. We conclude that under these circumstances, 

the hearing examiner did not follow an improper process. 

CONCLUSION 

 

We reverse the superior court’s decision to remand the case to the hearing examiner and 

affirm the hearing examiner’s revocation of the permit.  

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 

2.06.040, it is so ordered. 

  

 Glasgow, C.J. 

We concur:  

  

Cruser, A.C.J.  

Veljacic, J.  
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